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Abstract: As long as we have a death penalty we will inevitably execute innocent people. It has been argued by many, such as Radelet, Bedau and Putnam, that such miscarriages of justice mean we should abolish the death penalty. I argue that, paradoxically, if we abolish the death penalty more innocent people will be punished for crimes they did not commit. Miscarriages of justice will increase because the ‘surplus oversight’ (extra appeals, more lawyer hours, etc.) that attend capital cases will disappear. I constructed and implemented an experiment to test this hypothesis and the results support my conclusion: if we abolish the death penalty we will pay less attention to wrongful convictions and hence inadvertently more people will spend the rest of their lives in prison for crimes they did not commit. Ironically, if we want to avoid miscarriages of justice, we have a reason to keep the death penalty.
Miscarriages of Justice and the Paradox of Innocence:

An Experimental Philosophy Approach to the Death Penalty
1) Introduction: The Argument From Innocence
There is a traditional argument against the death penalty, which I will call the argument from innocence. It can take many specific formulations
, but a basic one proceeds as follows:
1) Given the fallibility of the criminal justice system, any policy that allows for the execution of human beings will eventually result in the execution of an innocent person.

2) The execution of an innocent person is the worst sort of miscarriage of justice.

3)  The only way to guarantee that we will never execute an innocent person is to not execute anyone.

4) Ergo, we should abolish the death penalty.

While the argument is clearly not deductively valid it has a strong degree of inductive plausibility: each of the premises is credible on its face, and further investigation can provide either empirical support (in the case of premise 1) or auxiliary supporting arguments (in the case of premise 2). In addition to the logic of it, the subject matter is also very harrowing. The idea of executing an innocent person is an appalling thought, and no one sincerely interested in serving the cause of justice can simply dismiss it.
This argument seems to have been gaining considerable attention of late. One recent book, The Decline of the Death Penalty and the Discovery of Innocence
 has attributed the diminishing public support for the death penalty over the last two decades to a slowly dawning awareness in the public mind of the possibility of executing an innocent person. The argument is compelling for obvious reasons: that we as a society have (and will continue to) execute innocent people in the name of justice is perverse, hypocritical and as contrary to the interests and purpose of justice as any situation can be. If the act of killing an innocent person is what legitimates execution in the first place, then when we as a society execute an innocent person we all become guilty of the very crime of which we have falsely convicted that person.
 

Yet despite this prima facie plausibility, I wish to argue that the conclusion is mistaken, even given each of the premises. In terms of the argument, the weakness can best be seen in premise 2: even if executing an innocent person is the worst sort of miscarriage of justice, it certainly is not the only sort of miscarriage of justice. Even if one is not executed for a crime they did not commit, it is surely the case that being convicted and incarcerated for a crime one didn’t commit is still a miscarriage. If it turns out that by avoiding the worst miscarriages we actually increase the number of lesser miscarriages, we may in fact end up doing a greater overall injustice, despite eliminating the worst individual cases.

The thesis of this paper is that such an ironic outcome is in fact likely if we abolish the death penalty. The argument from innocence actually leads to something of a paradox: by avoiding the major miscarriages we increase the minor ones to such a degree that the end result is a greater overall injustice. I will not argue that this means that we should keep the death penalty; this is not an ‘all things considered’ argument. Rather, the claim being defended here is more modest: the argument from innocence against the death penalty does not succeed, since it fails to take this paradox into account, and once the paradox is rightfully considered, the prospect of miscarriages of justice actually give us a reason to keep the death penalty. In the next section, I will provide a basic sketch of the paradox, focusing on the role of ‘surplus oversight’ in capital cases. After that I will attempt to demonstrate the magnitude of that oversight and the role it plays in exonerating the innocent. Next, I will try to forestall an objection to my argument by sharing the results of an experiment pertaining to the prospect of ‘redistributed oversight.’ I will close the paper by comparing estimates of how many innocent people are executed each year with how many innocent people are exonerated as a result of being on death row. 
2) Sketch of the Paradox
The basic mechanism by which this paradox occurs can be sketched as follows. In capital cases considerable effort is made to ensure that we avoid convicting and executing the wrong person, much more so than in non-capital cases. I will refer to this added consideration collectively (both within and outside of the criminal justice system) as ‘oversight.’ This oversight is funded by the general interest the public at large has with regard to the death penalty. Stories about capital cases and executions sell newspapers, generate web traffic, raise the professional profiles of journalists and lawyers, and generally attract people’s interest. Not all of this attention is beneficial to the interests of justice, of course, but without at least some of this attention, justice cannot possibly be served.

Thus far, nothing in this sketch is too controversial, but the next step (which at this point should not be too hard to anticipate) is the lynch-pin of my argument: if we abolish the death penalty we will greatly reduce the amount of oversight applied to these cases. At the same time, however, the number of innocent people brought to trial and wrongfully convicted will remain roughly the same.
 That is, assuming the default alternative to a death sentence is a life sentence, the number of wrongfully convicted people who will spend the rest of their lives in prison for crimes they did not commit will increase dramatically if we abolish the death penalty. In individualistic terms, this means that the odds that an innocent person will be exonerated are much higher if that person is given a death sentence, rather than a life sentence. In collective terms, this means that we will wrongfully punish many more innocent people
 if we do not keep the death penalty and the oversight that comes with it. Paradoxically, if we are concerned with not punishing innocent people, we have a good reason to keep the harshest punishment we have.
3) Estimating Surplus Oversight and its Exculpatory Value

Oversight comes both from governmental sources and from non-governmental sources. Governmental sources of oversight include police investigation of a case, prosecution and legal aid attorneys, court time and other court resources, government-hired expert witnesses, as well as gubernatorial and presidential consideration. Capital cases have a more extensive jury selection process, a four-fold increase in the number of motions filed, more investigators and expert witnesses, more lawyers as well as lawyers with greater specialized expertise and a protracted and intensified appeals process.
 

Non-governmental sources of oversight are important, too. Over the last few decades many so-called ‘Innocence Projects’ have cropped up around the U.S. with the stated goals of assisting potentially innocent prisoners petition for review of their cases.
 While these institutions do not focus solely on capital cases, a disproportionate amount of their resources are directed towards them. 
  In addition to these formal Innocence Projects, several law schools and journalism schools, along with professional journalists and lawyers direct their expertise and focus towards capital cases. Ultimately it is the governmental oversight that truly matters, of course, since the only way to discharge someone from his or her sentence is through a formal exoneration or commutation, but non-governmental oversight is instrumental in the overall process as well. 
Every one of these elements can play an important role in the exoneration of innocent people, but a full analysis of each is beyond the scope of this paper. I want to look at one measure of the ‘surplus oversight’ afforded to death penalty cases—the amount of time and money defense attorneys spend on them. The amounts from private practice lawyers are likely impossible to gauge, but thankfully the federal government keeps tabs on their appointed defense councils’ hours and costs. According to the Report on Costs and Recommendations for the Control of Costs of the Defender Services Program, federal death penalty cases consumed almost six percent of the Defender Services costs in 1997, although they comprised approximately 0.3 percent of the caseload—a 20-fold difference.
 In terms of defense attorney hours billed, the average number in non-capital homicide cases from 1992 to 1997 was 117 hours. The average number of hours billed in capital cases is a staggering 1,464 hours, more than an order of magnitude greater.
 That’s 1,347 hours of surplus oversight for a death penalty case over an otherwise similar non-death penalty case, just from defense attorneys alone. These figures represent a considerably large amount of surplus oversight. It is hard to believe that this extra attention does not considerably increase the likelihood of exoneration for innocent people. 

While the total amount of surplus oversight is impossible to gauge, we can get a somewhat better handle on the issue by looking at the end result, namely exoneration rates. Perhaps the most thorough and authoritative analysis of exoneration rates in this country comes from Samuel Gross and his colleagues in their study “Exonerations in the United States: 1989 Through 2003.” According to Gross et al., between the years of 1989 and 2001 there were 74 death row exonerations out of a total death-row population of 3,577, amounting to an exoneration rate of 2.07%. By contrast, in that same time period, there were 265 non-death row exonerations
 out of an average total prison population of 1,048,237 inmates
, or a mere .0252%. This suggests that wrongfully convicted people on death row are roughly 82 times more likely to be exonerated than wrongfully convicted people not on death row. If we limit our comparison to only prisoners convicted of murder but not sentenced to die (113 exonerations
 out of a total population of 182,524 inmates
), or those serving life sentences (96 exonerations
 out of a total population of 127,677 inmates
) we are still left with exoneration rates of .062% and .075%, respectively. Even on these more limited comparisons, wrongfully convicted people on death row are still 27-33 times more likely to be exonerated than their non-death row equivalents.
This is not merely a statistical speculation, either: there are actual concrete cases where we can say with some confidence that innocent people were exonerated only because the death penalty was a factor. Gross gives the following example: “In 1999… Dennis Fritz was exonerated by DNA evidence and released from a life sentence for a rape murder he did not commit. But he was exonerated as a by-product of an intensive investigation that led to the exoneration of his co- defendant, Ron Williamson, who had been sentenced to death. If Williamson had not been sentenced to death, Fritz would probably be in prison to this day.”

I suspect that Gross et al. would object to my use of their statistics. It does not follow that simply because death row prisoners are more likely to be exonerated that therefore being on death row causes a greater likelihood of exoneration. It might be the case, for example, that wrongful conviction is proportionately more likely in capital cases than they are in non-capital cases. In fact, Gross and his colleagues draw precisely this conclusion, and list several reasons to support it: “the extraordinary pressure to secure convictions for heinous crimes; the difficulty of investigating many homicides because, by definition, the victims are unavailable; extreme incentives for the real killers to frame innocent fall guys when they are facing the possibility of execution.”

While it is certainly a possibility that capital cases per se have a higher wrongful conviction rate, several points undermine the case that Gross et al. have made here. First off, notice that of the three reasons they give in support of their case, two of them apply regardless of whether or not we have a death penalty. Even if we eliminate the death penalty people will still commit heinous crimes, the same amount of public pressure will still apply to police and prosecutors, and the victims of homicides will still not be available. It is only the third that applies specifically to capital cases, and it is doubtful the fear or execution adds a significant amount of incentive for framing the innocent over that of the fear of life in prison.
 But even if these factors or others like them do increase the wrongful conviction rate, does it really seem likely that they will do so in a manner proportionate to the 10-100 fold increase in exoneration rate for death row inmates over non-death row inmates? Does it not seem that the surplus oversight given to capital cases, such as the 1,347 extra hours per case from appointed defense attorneys in federal cases, is more likely to account for the lion’s share of that 10-100 fold increase?
Focusing on post-conviction exonerations also neglects cases where an innocent person is found not guilty, or has the charges against them dropped before a verdict is reached as a result of the additional oversight that came as a result of the death penalty (either actively being sought, or simply the likelihood that it would be once a conviction was achieved.) This raises an interesting question: how many innocent people in an average year are charged but not convicted of capital crimes as a direct result of this additional oversight? Any such surplus ‘pre-conviction exonerations’ would be further evidence in support of the innocence paradox.

Sadly, it’s not clear how we could even roughly quantify these surplus pre-conviction exonerations, if at all. There is the counterfactual to contend with: how could we know how many of these cases would have resulted in a ‘pre-conviction exoneration’ even if the death penalty were not a factor? We might try comparing the rates of pre-conviction exonerations in non-death penalty murder cases with those of death penalty cases. Despite considerable searching, I have been unable to locate such figures. As such, it seems we are left with anecdotal and intuitive estimates of how often such cases occur. Because of the unreliability of such methods, I will not include such cases in my upcoming calculations, but it is worth keeping in mind that there may be even higher rates of exoneration as a result of the surplus oversight in death penalty cases.
4) Experimenting With Redistributed Oversight
At this point it is worth consider a crucial objection to my core argument: perhaps the abolition of the death penalty would not have any adverse effect on overall exoneration rates at all. Maybe the resources that are currently being disproportionately consumed by death penalty cases would simply migrate over to life cases. Perhaps I am engaging in a kind of ‘broken window fallacy’, failing to take account of what would have been done with those resources had they not been spent on death penalty cases. Might it be the case that, were we to abolish the death penalty those resources would stay in the criminal justice system, but simply redirect to other cases. If this were the case, then the overall exoneration rate would effectively stay the same, they would just be distributed across the remaining non-capital cases. We could have our cake (abolish the death penalty) and eat it too (continue exonerating innocent people at the current rate.) Certainly if this were the case, then my principle argument would collapse. 
Suffice to say, I think we have reasons to be skeptical that the resources would just redistribute themselves. There are both psychological and empirical reasons for this skepticism. The psychological reasons are, ironically, best captured by the very arguments that death penalty advocates have been pushing for years. This is captured by the title of a book by Hugo Adam Bedau, one of the greatest death penalty abolitionists of the 20th century: “Death is Different.” 

In the mind of the public at large, death seems to be different for at least two reasons. First, there is the time factor. People seem to assume that if an innocent person is sentenced to life in prison, then eventually they will be exonerated. Someone on death row, however, has their days numbered. If we do not act urgently then they will be executed before we can prove them innocent. Secondly, there is the moral gravity of deliberately killing someone. As one anonymous commenter on an earlier draft of this paper put the point: “The fact that innocent people may be locked up for life in my name weights on my conscience far less than the fact that someone innocent might be executed in my name, even if eliminating executions means more innocents spend more time in jail.” If this sentiment is common, as I suspect it is, then the gravity of the death penalty is precisely what attracts all the surplus oversight. Removing that gravity will mean the extra attention goes away.

But I was not content resting my argument on these (largely speculative) psychological arguments. Being an experimental philosopher, I decided to test contrasting people’s attitudes to see if they care more about wrongful death sentences than they do about wrongful life sentences. 

I hypothesized that people would give less oversight to an innocent person sentenced to life in prison, as opposed to an innocent person sentenced to die.
With assistance from Yale University’s “Experiment Month” imitative, I recruited 245 online participants, divided into an experimental group and a control group. Each participant was given 20 tokens to distribute amongst the four charities, presented in randomized order. Both groups were given the option of donating to an environmental group, a young girl with a rare medical condition, an education advocacy group, or an innocence project. The first three were dummy options, there to camouflage the purpose of the study, and were the same in both groups. The innocent project option was the only one that varied between the two groups:
An innocent man has been convicted of murder and sentenced to die [or life in prison]. You are familiar with the details of the case and you have no doubt about his innocence. A group of lawyers and activists are petitioning for a review of his trial.  They believe they have a good chance of proving the man innocent in an appeal and saving his life if they can raise the funds they need for his case.
The 121 subjects in the control group were told the man was sentenced to life in prison, while the 124 subjects in the experimental group were told the man was sentenced to die. The average dontation under the life condition was 4.99 tokens, while the average donation under the death condition was 6.06. That is a 19.6% drop from the death condition to the life condition. In other words, people will donate almost 20% less to exonerate a man sentence to life than they will to exonerate a man on death row. Assuming that this translates directly into the number of people exonerated, 27 of the 140 Death Row exonerees (1-in-5) would still be in prison today if the death penalty were not reinstated in 1976.
 
These findings would not translate so directly, of course, even assuming these results are ecologically valid. There are many, many other factors that must be accounted for. But the suggestion alone should be enough to give even the staunchest death penalty abolitionist pause. Given that innocence projects play such a key role in the exoneration of innocent people, and given that they rely crucially on public donations to do their work, the significance of these results should not be overlooked.
5) Comparing Miscarriages of Justice
I hope I have thus far successfully made a prima facie case for the claim that the death penalty increases oversight, which in turn increases the likelihood of exoneration. Assuming I have, we now have to weigh wrongful executions against wrongful life-sentences. We cannot, of course, simply quantify the comparative ‘magnitude of miscarriage’ in between these two. Nonetheless, it seems that at least rough comparisons can be made. There must be some point at which it would be better to execute Y number of innocent people rather than let Z number of innocent people spend the rest of their lives in prison. While I do not propose a formula for such a conversion, I do think that pretty much any open minded and intellectually honest person will accept that such trade off can be (and if the central contention of this paper is correct, must be) made. Only someone with a deontological commitment against killing even a single innocent person (even at the expense of doing unspeakable volumes of cruel and horrible things to a multitude of other innocent people) will be able to deny the need to make such a comparison.
It is worth considering at this point the possibility that, contrary to common wisdom that I have heretofore been assuming, a wrongful death sentence is actually a lesser miscarriage of justice than a wrongful life sentence. This sentiment was expressed by Thomas J. Grasso, who made this determination first hand.  After being sentenced to die for a double homicide in New York, Grasso was executed in March of 1995.   Governor Mario Cuomo had tried to prevent the execution, but was ultimately unable to do so, due to losing his 1994 reelection campaign to George Pataki.  In a handwritten final statement, Grasso proclaimed: “Mario Cuomo is wright. [sic]  Life without parole is much worse than the death penalty. All jurors should remember this. Attica and Oklahoma State Penitentiary are living hells."  Cuomo further punctuated this judgment. "Thomas Grasso's last words revealed that we had let our anger and confusion panic us into our own absurdity. He admitted that being allowed to die was an act of clemency for a double murderer, relieving him of the relentless confinement he dreaded more than death."
 If Grasso’s final thoughts on the comparative value of life without parole verses the death penalty are not merely idiosyncratic but hold for at least a substantial percentage of cases, then a compelling case could be made that a wrongful life sentence is often the greater miscarriage. 

There are certainly strong arguments that have been made to contest this argument
, but it is not necessary to examine them in detail here. The core contention of my paper here does not depend on life being the greater miscarriage. I am willing to concede to the common wisdom that death is in fact the greater miscarriage, so long as the possibility that life may in fact be worse tempers any inclination to say wrongful death sentences as clearly or dramatically the worse than wrongful life sentences.
Once this concession is made, it is then simply a matter of determining a rough estimate of the numbers. There seem to be two key questions: (a) in an average year, how many innocent people are executed in the United States? And, (b) in an average year how many innocent people would fail to be exonerated in the absence of the death penalty, whom otherwise would have been exonerated in the presence of the death penalty? 
Both of these questions are remarkably hard to answer with great degrees of confidence. Question (a) is made difficult because once a person is executed the investigation into the question of their innocence usually is given much lower priority and hence much lower degrees of oversight.
 This problem notwithstanding, scholars have attempted to estimate an answer for (a), and I will defer to their work in this regard. Again, the standard-bearer here is the Gross’ study of exonerations in the U.S. They identified 4 cases of posthumous exoneration in between 2000 and 2002. If we assume this rate to be representative, meaning that the United States executes 1.3 innocent people a year. The Death Penalty Information Center has identified 10 cases of posthumous exoneration between the years of 1989 and 2011, for a rate of 0.43 innocent people a year.
 I will split the difference and assume an average rate of 0.87 executions of innocent people every year. 
Question (b) is even more difficult since it not only involves cases with much lower degrees of oversight from the get go, but also because it involves a counterfactual conditional. I have not been able to find any scholars who have directly addressed (b), nor do I pretend to be able to approach anything like an authoritative estimate here. I do think, however, that a very rough approximation can be gleaned indirectly from the exoneration data mentioned earlier. Gross and his colleagues found 74 death row exonerations over a 13-year period. Assuming again that rate to be constant, we can extrapolate a rate of 5.69 death row exonerations per year. If we subtract from this the .83 exonerations that we could expect even in the absence of the death penalty
, that leaves us with 4.86 people a year who are exonerated as a result of the surplus oversight concomitant with the death penalty. 

So our rough approximations then are as follows:

(a) In an average year 0.87 innocent people are executed in the United States. 

(b) In an average year 4.86 innocent people would fail to be exonerated in the absence of the death penalty, whom otherwise would have been exonerated in the presence of the death penalty.

If these figures hold, that means that the death penalty results in the exoneration of about 5.5 innocent people (who would otherwise spend the rest of the lives in prison) for every innocent person that is executed. 
In closing, I want to reiterate that I am not claiming that this trade off is worth it. I do not believe that any simple comparative metric is possible for such matters. Perhaps we would be better off not executing the one innocent person, even if that means that 5.5 others must spend the rest of their lives in prison. But then again, perhaps we would not. It seems clear me that any discussion of the role of innocence in the debate over the death penalty must honestly consider the value of this trade off. Abolishing the death penalty will come at a cost, one that is borne neither by abolitionists, nor by people in general, but rather by wrongfully convicted people who would have been exonerated, if only we kept the death penalty. In this regard, we have good reason to think that abolishing the death penalty will actually increase miscarriages of justice. This paradoxical result is something that must be addressed before the argument from innocence can be considered complete.
� Radelet, Bedau and Putnam trace the argument back hundreds of years: “As Voltaire argued in the eighteenth century, and Bentham in the nineteenth, we argue in the twentieth century that the risk of executing the innocent is and will remain one of the strongest objections to capital punishment.” Radelet, M., Bedau, H. A., & Putnam, C. (1992). In Spite of Innocence: Erroneous Convictions in Capital Cases, p. 273. Boston, MA: Northeastern University Press.


� Baumgartner, F. R., De Boef, S. L., & Boydstun, A. E. (2008). The Decline of The Death Penalty and the Discovery of Innocence. New York, NY: Cambridge University Press.


� In addition to the moral outrage that this hypocrisy inspires, there is also a genuine logical paradox here that arises directly from the logic of the death penalty, and hence can be crafted as an argument against it.  This genuine paradox should not be confused with the ‘paradox of innocence’ that is the focus of this paper.  The paradox of innocence is a practical paradox that arises from the particular psychological, social, economic and legal realties of our society, not from the logic of guilt, innocence and desert itself, as this genuine paradox does.  For the purposes of disambiguation, I will refer to this genuine paradox as ‘the paradox of collective guilt’: 


If all of society is guilty when an innocent person is executed, then no one in society is innocent; hence it is not possible to execute an innocent person; so it is not the case that all of society is guilty; meaning it is at least possible for us to execute an innocent person; which would make us all guilty and in turn…  


Since it is the logic of the death penalty that leads us to this paradox, the argument concludes, we must reject the death penalty.  


There are at least two major problems with this argument as stated.  First off, the initial premise of the paradox of collective guilt is debatable.  It is not clear that society as a whole shares the guilt when the criminal justice system kills an innocent person in their name.  Second, even if society is collectively guilty when we punish an innocent person, this holds for any and all punishment of an innocent person, not simply the execution of one.  If the paradox of collective guilt gives us a good reason to reject the death penalty, then it also seems to give us a good reason to reject all punishment.  Because of these problems, I do not think the paradox of collective guilt is an effective argument, either on its own, or as a version of the argument from innocence.  Nonetheless, the paradox itself is, like all genuine logical paradoxes, amusing to contemplate.


� Some argue that noncapital cases likely have a lower instance of wrongful conviction, since pressure on police and prosecutors is lower.  This is a point I will return to later in the paper.


� I am assuming here, in accordance with premise 2 above, the potentially dubious idea that a death sentence is worse than a life sentence. There are good reasons for thinking that this might not be the case, at least not for all individuals. This is a point I will return to later in the paper.


� Death Penalty Focus. (2010). Death Penalty: The High Cost of the Death Penalty. Retrieved July 21, 2010, from Death Penalty Focus: http://www.deathpenalty.org/article.php?id=42


� The most notable of these are probably the eponymous The Innocence Project at The Benjamin N. Cardozo School of Law at Yeshiva University in New York City, and the Center on Wrongful Convictions at Northwestern University School of Law in Chicago.


� To give one example, the Chicago Innocence Project (formerly the Medill Innocence Project) claims to have helped free 12 innocent prisoners, 5 of them—about 42%—from death row. Given that death row inmates only make up between 0.1%—0.3% of the total prison population, this suggests ChIP has spent about 140 times the proportionate resources on capital cases. See: http://chicagoinnocenceproject.org/ for more detail.


� Coopers & Lybrand Consulting, Report on Costs and Recommendations for the Control of Costs of the Defender Services Program (C&L) at Appendix Table 0.1 (Jan. 28, 1998).


� The Administrative Office of the U.S. Courts . (n.d.). Recommendations Concerning the Cost and Quality of Defense Representation. Retrieved July 21, 2010, from United States Courts: http://www.uscourts.gov/dpenalty/4REPORT.htm#N_3_


� Gross, S. R., Jacoby, K., Matheson, D. J., Montgomery, N., & Patil, S. (2005). Exonerations in the United States: 1989 Through 2003. The Journal of Criminal Law & Criminology , 95 (2), 531-532.


� Guerino, P. M., Harrison, P., & Sabol, W. (2011). Prisoners in 2010. Washington, DC: Bureau of Justice Statistics


� The National Registry of Exonerations: http://www.law.umich.edu/special/exoneration/Pages/about.aspx


� Gross, S. R., Jacoby, K., Matheson, D. J., Montgomery, N., & Patil, S. (2005). Exonerations in the United States: 1989 Through 2003. The Journal of Criminal Law & Criminology , 95 (2), 532.


� The National Registry of Exonerations: http://www.law.umich.edu/special/exoneration/Pages/about.aspx


� Mauer, M., King, R., & Young, M. (2004). The Meaning of ‘Life’: Long Prison Sentences in Context.  Washington, DC: http://www.sentencingproject.org/doc/publications/inc_meaningoflife.pdf


� Gross, S. R., Jacoby, K., Matheson, D. J., Montgomery, N., & Patil, S. (2005). Exonerations in the United States: 1989 Through 2003. The Journal of Criminal Law & Criminology , 95 (2), 532.


� Gross, S. R., Jacoby, K., Matheson, D. J., Montgomery, N., & Patil, S. (2005). Exonerations in the United States: 1989 Through 2003. The Journal of Criminal Law & Criminology , 95 (2), 532.


� The extra incentive to frame when the death penalty is a factor is, presumably, the same as the extra deterrent that the death penalty adds in the first place. Given how staunchly death penalty opponents have been insisting that the death penalty has little-to-no surplus deterrent effect over life in prison, it seems only reasonable to conclude that there is likewise little-to-no surplus incentive to frame. 


� Of course, there is also a countervailing factor that also needs to be considered in the total accounting:  innocent people who plead guilty to avoid a death sentence. The amount of oversight such ‘false pleas’ receive is no doubt much, much smaller, even than the standard non-death row inmate.  Since I do not have time to speak to this complicated concern at the moment, I will simply note it here and set it aside.





� http://www.deathpenaltyinfo.org/innocence-list-those-freed-death-row


� http://www.nytimes.com/1995/03/21/nyregion/grasso-s-farewell-life-without-parole-worse-than-death.html


� For example, Hugo Adam Bedau: "Few death row prisoners try to commit suicide and fewer succeed. Few death row prisoners insist that all appeals on their behalf be dropped. Few convicted murderers sentenced to life in prison declare years later that they wish they had been sentenced instead to death and executed. Few if any death row prisoners refuse clemency if it is offered to them. No doubt prison life can be made unbearable and hideous; no doubt death row can be managed by the authorities in an inhumane fashion. But none of this is necessary. No doubt not all life-term prisoners find ways to make their imprisonment something more than an inhumane endurance test. So it should hardly come as a surprise that the vast majority of friends of the death penalty as well as its opponents believe that death is worse than imprisonment. This is why its opponents want to abolish it—and why its supporters want to keep it. So we can accept the second proposition without further ado...�[A] great deal of crime is committed on a cost-benefit schema, wherein the criminal engages in some form of risk assessment as to his or her chances of getting caught and punished in some manner. If he or she estimates the punishment mild, the crime becomes inversely attractive, and vice versa. The fact that those who are condemned to death do everything in their power to get their sentences postponed or reduced to long-term prison sentences, in the way lifers do not, shows that they fear death more than life in prison..."  Debating the Death Penalty: Should America Have Capital Punishment? The Experts on Both Sides Make Their Best Case.


� As Radley Balko puts the point, oversight groups “aren't about to waste their limited resources hunting down mistaken executions when there are living, breathing innocents still to be discovered. Moreover, in many jurisdictions, prosecutors destroy the case files after an execution, making any post-execution investigation rather difficult.” Balko, R. (May , 2010). “How Many More Are Innocent?” . Reason Magazine.


� http://www.deathpenaltyinfo.org/executed-possibly-innocent


� This figure is derived by applying the rate of exoneration across the non-death row population (.0252%) and applying it to the population of death row (3,275). If we instead use the rate of exoneration for non-death row murder convictions (.062%) or the rate for those serving life sentences (.075%) we would exclude 2.03, and 2.46 expected exonerations (respectively) from the rate of 5.69 a year, leaving us with 3.66 and 3.23. These figures would result in the exoneration of 4.2 and 3.7 innocents per wrongful execution.


� I want to again stress that these figures are very much ‘back of the envelope’ estimations, not intended to be authoritative or absolute. I have no doubt that one could apply both different methodologies and use different statistics and come up with considerably divergent, yet nonetheless equally respectable answers for (a) and (b).





